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ness on these terms, there is no compul- 
sion upon you to do so:" Robinson v. 
State, 38 Ark. 641. 

"They forbade him [barkeeper], to 
sell liquor to minors. So did the law. 
His duty was no more clearly defined 
nor made any more imperative by such 
instructions or commands. * * * Under 
his employment to sell over their counter 
in the general course of their trade, he 
was placed in a position by them where 
he was necessarily called upon to exer- 
cise a discretion in determining the 
legality of every proposed sale, and it 
must be held that in passing upon such 
a question, and in the determination of 
the fact, according to his best judgment, 
he was acting within the authority con- 
ferred upon him and within the scope of 
his employment:" Flynn v. Golesburg, 
12 111. App. (Bradw.) 200. 

6. One present at an illegal sale, aid- 
ing in the capacity of change -maker, is 
liable: Johnson v. People, 83 111. 431. 
Where the liquor is sold to an adult, by 
whom it is given to a minor, to be drank at 
the bar, the seller has been held not liable, 
unless the buyer was obviously the agent 
of the minor : Siegel v. People, 106 111. 



89. But otherwise if the seller knows 
that the liquor is purchased for the minor : 
State v. Munson, 25 Ohio St. 381. 
" The fact that it may have been pur- 
chased by the defendant, with money 
furnished in whole or in part by the 
minor, whereby the liquor became the 
property of the minor, will not relieve 
the defendant of guilt" on a charge of 
illegal giving : Commonwealth v. Davis, 
12 Bush (Ky.) 240. 

' ' Nor will it be a defence, that the 
liquor was sent for with money, by a 
third person, to whom it might lawfully 
have been sold, and that the agent was 
so informed when he delivered it to the 
minor : State v. Fairfield, 37 Me. 517 ; 
Commonwealth v. Finnegan, 124 Mass. 
324 ; Bain v. State, 61 Ala. 75. But 
see Commonwealth v. Lattinville, 120 
Mass. 385 ; Randall v. State, 14 0. St. 
435. See, also, Boss v. People, 17 Hun 
591. 

Where the charge is for selling or giv- 
ing liquor to a minor, " the ownership 
of the liquor is not an ingredient of the 
offence." Chas. A. Bobbins. 

Lincoln, Neb. 



Supreme Court of Ohio. 

JAMES v. BOARD OF COMMISSIONERS OF ALLEN COUNTY. 

Where an employee, engaged under a contract for a specified time, the wages being 
payable in instalments, is wrongfully discharged before the expiration of the period 
of hire, and all wages actually earned at the time of the discharge have been paid, 
an action will not lie to recover the future instalments as though actually earned, 
but the remedy is by action for damages arising from the breach of the contract, and 
one recovery upon such claim is a bar to a future action. 

Error to District Court Allen County. 

Isaiah Pillars and Prophet $ Eastman, for plaintiff in error. 
Mead $■ Townsend, for defendant in error. 

The opinion of the court was delivered by 
Spear, J. — This action is brought to recover for wages claimed 
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to be due from the defendant to the plaintiff upon a contract made 
December 13th 1881, whereby, in consideration that plaintiff would 
faithfully and diligently serve the defendant as superintendent of 
the stone and brick work in the construction of the court-house then 
in progress of erection at Lima, until the stone and brick work 
should be completed, &c, the defendant agreed to employ plaintiff 
a3 such superintendent during the period aforesaid, and to pay him 
for his services at the end of each and every month the sum of $100. 
The petition avers that the plaintiff entered upon the employment, 
and discharged the duties thereof until April 6th 1882 ; when al- 
though the stone and brick work was not completed, and the plain- 
tiff was, and has since been, ready and willing to perform all the 
conditions of said agreement upon his part, the defendant refused to 
allow him so to do, and to pay him therefor, and discharged him 
therefrom without any reasonable cause, and has since hitherto 
refused to employ plaintiff for the remainder of said term. On the 
18th day of August 1883, plaintiff duly requested defendant to pay 
him his wages due him for his services upon and by reason of said 
contract for the period of two months from the 13th day of June 
1882, to the 13th day of August 1882, which defendant refuses to 
do, whereby plaintiff has lost the wages he otherwise would have 
obtained from said employment from said 13th June 1882, to said 
loth August 1882, to his damage in the sum of $200, for which, 
with interest from August 13th 1882, he asks judgment. The 
answer of the defendant sets up in bar an alleged former recovery 
for the same cause of action between the same parties, upon the same 
contract, at the October Term 1882, of the Court of Common Pleas 
of Allen county, at which term a judgment upon the merits was 
rendered in favor of plaintiff for $205.30. The petition of the 
plaintiff in the former case is set out, and is identical with the peti- 
tion in the present case, except as to time, the pleader averring in 
the first petition, loss of wages from April 13th 1882, and asking 
to recover for that. To this answer a demurrer was interposed, 
which was overruled by the Court of Common Pleas, and judgment 
entered for defendant, which judgment was affirmed by the District 
Court. To reverse this judgment of affirmance the present action 
is prosecuted in this court. The question presented is whether, 
under such a contract as is here set out, the employee can, after 
being discharged, nothing being due him for wages actually earned, 
maintain an action for each instalment as though earned, upon an 
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allegation of readiness to perform the work ; or whether his action 
is simply one for damages for the employer's breach of contract, and 
he is limited to one action and one recovery for such damages. If 
he can have his option as to these remedies, then the cause of action 
in the first petition was not the same as in the present one, and the 
former judgment would not be a bar; if he" cannot, but is limited 
to the last-named remedy, to wit, to damages, for breach of the con- 
tract, then, if both are based upon the same breach, it would follow 
that they are identical, and that one vacancy would necessarily ex- 
haust the plaintiff's remedy, and so the former recovery would be a 
bar. There is but one dismissal — but one breach — pleaded. The 
dismissal was one act ; and as to the recovery of damages for that, 
plaintiff could not split up his cause of action, recovering a part of 
his damages in one suit, and the remainder afterwards. He must 
include all that belonged to that cause of action in his first petition, 
so that one suit and one recovery should settle the rights of the par- 
ties. It would be at his own risk and peril if he negligently or 
ignorantly omitted a part of what might properly have been em- 
braced in the cause of action, in his first suit. His mistake, if he 
made one, might be matter of regret, but that could not change the 
rule of law. 

The contention in support of plaintiff's claim, is that neither 
action was brought to recover damages for breach of contract on the 
part of the board, but that the plaintiff, having his option, upon 
being discharged, either to regard the contract as broken by the 
conduct of the employer, and sue immediately for damages for its 
breach, or treat the contract as subsisting for all purposes, and 
maintain an action for each instalment as it became due, chose the 
latter, and this he might do, because, having been discharged with- 
out fault on his part, his rights were not lessened, nor was he bound 
to treat the contract as at an end. Having this choice of remedies, 
it is insisted one suit to recover upon instalments past due at 
the commencement of the action, and judgment thereon, would not 
bar a future recovery upon instalments becoming due thereafter. 
A contrary view, it is argued, would entail great injustice. Under it 
the employee would be compelled, unless he were content with such 
meagre damages as he could prove immediately after his discharge, 
or, at most, with less than his real loss, to wait until all were due 
before recovering anything; and, inasmuch as the object in con- 
tracting for pay by the month probably was that he might thus 
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support himself and family, they would be left to suffer while wait- 
ing for the last instalment to become due, and he would thus be 
driven, in any event, to unreasonable hardship and to a sacrifice of 
his rights because of the wrongful act of the employer — a condition 
of affairs which the law would not justify. 

That the doctrine contended for appeals strongly to the feelings, 
and is not without plausibility, would seem to be apparent from the 
statement, and that it has met with the favor of courts in several 
instances is apparent from an examination of the cases cited by 
counsel. Still the question remains, does it rest upon solid foun- 
dation ? 

The first case in order of time is that of Gandell v. Pontigny, 4 
Camp. 375, decided at Nisi Prius term of the King's Bench by 
Lord Ellenbokough in 1816. Plaintiff was clerk for defendant 
at 200Z. per year, payable quarterly. August 11th, defendant dis- 
charged plaintiff, and paid him for half quarter between July 1st 
and August 15th. Plaintiff denied the power to discharge, and 
offered next day to continue work, which defendant declined. Lord 
Ellenboroush's decision is as follows : " If the plaintiff was dis- 
charged without sufficient cause, I think this action maintainable. 
Having served a part of the quarter, and being willing to serve the 
residue, in contemplation of law, he may be considered to have 
served the whole. The defendant was therefore indebted to him for 
work and labor in the sum sought to be recovered." 

John William Smith in his note to Cutter v. Powell, 2 Smith 
Lead. Cas., pt. I., says that " a servant wrongfully dismissed has 
his election of three remedies : First, a special action for breach of 
contract, and he may pursue this remedy at once ; Second, he may 
wait until the termination of the period for which he was employed, 
and then, perhaps, sue for his whole wages in indebitatus assumpsit, 
relying on the doctrine of constructive service;" and he cites 
Gandell v. Pontigny. 

Two cases are cited from the Supreme Court of New York, where 
a similar doctrine is held. In Huntington v. Ogdensburgh $ L. C. 
Rd., reported in 7 Am. Law Reg. (N. S.) 143, decided by James, J., 
the holding is that " where a person employed for a certain term at 
a fixed salary, payable monthly, is wrongfully discharged before the 
end of the term, he may sue for each month's salary as it becomes 
due, and the first judgment will not be a bar to another action for 
salary subsequently coming due. 
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In the case of Thompson v. Wood, 1 Hilt. 96, Ingraham, J., 
says, " When an agreement of this kind is broken, the person has 
his election either to sue for his wages as they become due from time 
to time, or to bring one action for damages for breach of the con- 
tract." This holding that the employee may sue for wages as they 
become due from time to time, was not necessary to a decision of 
the case, and was apparently based upon the holding of Lord 
Ellenborough, before quoted. 

Strauss v. Meertief, 64 Ala. 299, is to the same effect. Brick- 
ell, J., in deciding the case, says : " It is not matter of doubt that 
when a contract is made for personal services for a particular term 
at stipulated wages, if the party employed is, without cause, dis- 
charged during the term, * * * he is not compelled to accept the 
breach of his employer as a termination of the contract. He may 
elect to treat it as continuing, and, keeping himself in readiness to 
perform the contract on his part, may recover the wages due on the 
expiration of the term ; and if the wages are payable by instalments, 
he may sue for and recover each instalment as it becomes due." 

Other cases by the same court hold a like doctrine, and it seems 
to have been accepted by the courts of Mississippi, Missouri, Illi- 
nois and Wisconsin. 

The decisions in these cases appear to rest upon the doctrine of 
" constructive service." In several of them it is adopted in words; 
in others the principle is assumed without designating it by that 
title. If that is not their basis, it is difficult to see that they have 
any. The theory of that doctrine seems to be that, inasmuch as the 
employee holds himself to do the work, therefore he has done the 
work : that readiness is, for all purposes, equivalent to performance. 
For the purpose of allowing a recovery in some amount his readi- 
ness to do and tender of performance may have the effect of per- 
formance to the extent of putting the employer in the wrong ; but 
how can it be said, in truth, that he has done the work — that he 
has performed ? The claim is based upon a fiction, an untruth. 
There is no acceptance of the services; there is no delivery of 
them ; the defendant has not had the benefit of them ; he has 
not had value received ; and upon what principle is it that in law 
he is liable for the agreed price when he has not received the com- 
modity which he agreed to buy, and the other party has not parted 
with the commodity which he agreed to sell? The doctrine of 
"constructive service," as applied to a case of this character, is 
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one beset with difficulties. It requires a plaintiff to assume that to 
exist which in fact has no existence. He is demanding wages when 
he is rendering no service. The doctrine contradicts the very term 
itself. How can he truthfully aver, as in indebitatus assumpsit, that 
the defendant is indebted to him for work and labor done ? Aver- 
ring it, how could he prove it ? But aside from the matter of plead- 
ing and proof, in order to recover upon the strength of this doctrine 
the employee must not only be willing to perform on his part, but 
must hold himself in readiness to perform. This implies that he 
will remain idle. Public policy, not to say public morals, forbids 
the encouragement of an idle class. Being subject to the universal 
rule that a person by the act of another is bound to use ordinary 
diligence to make the damages as light as may be, the discharged 
employee must use ordinary care to obtain employment. He may 
not be required to seek elsewhere, or to engage in a different indus- 
try. But he is bound to use ordinary effort to obtain similar em- 
ployment in the same vicinity. At least if such employment is 
offered, he is bound to take advantage of it. It would be a direct 
encouragement to idleness to hold that he who may have, but refuses, 
similar services, is entitled to full compensation the same as though 
he performed full labor. This rule stands squarely across the path 
of " constructive service ;" for, if the workman is bound to accept 
employment of another employer, how can he continue ready to 
resume work under his former employer ? A learned writer, whose 
valued paper in support of the doctrine of " constructive service" is 
cited by counsel uses this language : "The doctrine of constructive 
service, however, does not permit an employee who has been wrong- 
fully discharged, to remain wilfully idle during the period for which 
he has been engaged." A most singular conception of the ground- 
work of the doctrine, it seems to us. Being actually at work for 
B., how can he be constructively at work for A. ? Being required 
to hold himself in readiness to resume his work for A., how can he 
engage with B. ? Engaging with B., how can he be ready to 
resume work with A. ? 

" Constructive service," as here sought to be applied, never had, 
as we think, support in principle, and, in large measure, the support 
heretofore found for it upon authority has disappeared. The case 
of G-andell v. Pontigny, after being followed in several cases in 
England, was overruled in Archard v. Hornor, 3 Car. & P. 349, 
which was approved in Smith v. Hayward, 7 Adol. & E. 544, and 
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in the later case of Goodman v. Pocoek, 15 Adol. & E. (N. S.) 
576. To like effect will be found Beckham v. Brake, 2 II. L. 606, 
and in Emmens v. Elderton, 4 H. L. 645. Mr. Smith's second 
proposition in his notes to Cutter v. Powell, is expressly disproved 
in Goodman v. Poooek ; Erle, J., giving as a reason why it was 
not maintainable, that " the servant would not, if it were true, be 
-permitted to engage in any other work, and would be compelled to 
remain idle and unemployed, while it is undoubtedly the law that 
he should use due diligence in seeking other like employment in 
the same vicinity, and not eat the bread of idleness." And in 
Clossman v. Lacoste, 28 Eng. Law & Eq. 140, a still later case, 
Lord Campbell says : *' But if the contract is entirely broken, and 
the relation of employer and employed put an end to, I agree that 
the party suing ought to allege in his declaration the whole grava- 
men that he suffers by such breach of contract, that he may receive 
therein all the damages that may inure to him in consequence." 

So that it may not be too much to say that the doctrine of " con- 
structive service" has, in England, where it had its origin, been 
repudiated, and the law there established that a servant wrongfully 
discharged has no action for wages unless something is due for past 
services actually rendered ; and as to any other claim on the con- 
tract it is for the breach of it, and for his damages resulting there- 
from, being the ordinary action for damages, and not the common- 
law action of indebitatus assumpsit. 

Nor are the cases in New York, heretofore referred to, now au- 
thority in that state. For this, see Moody v. Leverich, 4 Daly 
401, where the holding is to the effect that a servant wrongfully 
dismissed, cannot wait until the expiration of the period, and then 
sue for his whole wages on the ground of constructive service, his 
only remedy being an action for breach of the contract of hiring. 
Also, Howard v. Baly, 61 N. Y. 362, where Gandell v. Pontigny, 
Thompson v. Wood, and the cases in Alabama, Misissippi, Missouri, 
and Wisconsin are distinctly disapproved, and the doctrine of "con- 
structive service" declared to be " so opposed to principle, so clearly 
hostile to the great mass of authorities, and so wholly irreconcil- 
able to that great and beneficent rule of law, that a person dis- 
charged from service must not remain idle, but must accept employ- 
ment elsewhere if offered, that we cannot accept it. * * * The 
doctrine of constructive service is not only at war with principle, 
but with the rules of political economy, as it encourages idleness, 
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and gives compensation to men who fold their arms and decline ser- 
vice equal with those who perform with willing hands their stipu- 
lated amount of labor." 

The cases of Ohamberlin v. Morgan, 68 Penn. St. 169 ; Wil- 
loughby v. Thomas, 24 Gratt. 522 ; Whitaher v. Sandifer, 1 Duv. 
261; Chamberlin v. McQallister, 6 Dana 352; and Miller v, 
Q-oddard, 34 Me. 102, show that a like view is held by the courts 
in those states ; while Wood's Mayne Dam. 317, 328, and Wood 
Mast. & Ser. 246, 247, indicate that the author considers the great 
weight of authority to be in the same direction. On page 246, of 
the latter work, Mr Wood uses the following emphatic language : 

" It (the doctrine of constructive service) was finally exploded, 
and the doctrine established that a person wrongfully discharged 
could not, by simply holding himself in readiness to perform his 
contract, be regarded as having in fact performed it, and thus be 
entitled to sue for and recover his wages for the entire term, but 
that he must be restricted in his recovery to the amount of his 
actual loss. The action in such case3 is not for wages, but for breach 
of contract. It cannot with any propriety be claimed that an action 
for wages can be sustained when the servant has in fact rendered 
no service. Such a doctrine is in defiance of the meaning of the 
term, and rests upon no solid foundation either in principle or 
policy." 

See also an instructive paper by Mr. Thornton, of the Indian- 
apolis bar, on this subject in 8 South. Law Eev. 432 ; and for a full 
discussion of the present case, see the able opinion of the judge who 
presided in the Common Pleas, reported in 9 Law Bulletin 186. 

To sustain the doctrine of " constructive service" would be in 
effect to hold that the contract is one which could be enforced spe- 
cifically ; for if, after discharge, and after the employer had repudi- 
ated the contract on his part, and laid himself liable to full damages 
for its breach, the employee could treat the contract as subsisting in 
such sort as to recover upon instalments as wages earned, when in 
fact they were not earned, and recover as each came due, the result 
would be a specific performance of the contract and that too, by a 
multiplicity of suits. Surely, no lawyer would seriously ask a 
court of equity to specifically enforce a contract which in its nature 
gives to the aggrieved party so plain and full a remedy at law in 
an action for damages. 

As a result from authority as well as upon principle, we are 
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satisfied that such a contract as the one in the case at bar, where 
the employee is wrongfully dismissed, but all wages actually earned 
up to that time are paid, the only action the employee has, whether 
he brings it at once or waits until the entire period of hire has 
expired, is one for damages for the breach of the contract, and the 
measure of damages will be the loss or injury occasioned by that 
breach ; and one recovery upon such claim, whether the damages 
be denominated loss of wages or damages for breach is a bar to a 
future recovery. 

The judgment of the District Court is affirmed. 



The doctrine that an employee wrong- 
fully discharged before the expiration of 
the term of hire, can, by waiting until 
such time and holding himself in readi- 
ness to perform, recover the full amount 
of his wages from the time of discharge 
to the end of the term, has been either 
directly or indirectly repudiated in seve- 
ral states : Ricks v. Yates, 5 Ind. 115; 
Weed v. Burt, 78 N. Y. 191 ; Madden 
v. Porterfield, 8 Jones L. 1 66 ; Sherman 
v. Trans. Co., 31 Vt. 162 ; Heim v. 
Wolf, 1 E. D. Smith 70 ; Rogers v. 
Parham, 8 Ga. 190 ; McDaniel v. 
Parks, 19 Ark. 671. But, on the other 
hand, there is considerable authority to 
the effect that, where the servant has 
been discharged without any fault upon 
his part, he may recover the full amount 
of his wages to the end of the contract 
term, less what he has been able to real- 
ize from other employment, and some 
courts have cousidered this holding to 
recognise the doctrine of constructive 
service : Cong. v. Peres, 2 Cald. 620 ; 
Kirk v. Bartman, 63 Penn. St. 97 ; 
Hamlin v. Race, 78 111. 422 ; Costigan 
v. Mohawk, frc, Rd., 2 Denio 609; 
Booge v. Pacific, frc., Rd., 33 Mo. 212 ; 
Jones v. Jones, 2 Swan 605 ; Armfield 
v. Nash, 31 Miss. 361 ; Fowler v. Ar- 
mour, 24 Ala. 194 ; Clay v. Com. Tel. 
Co., 17 W. N. C. 200. 

In Strauss v. Meertief, cited in the 
principal case as holding the plaintiff 
may recover for constructive service, it 

Vol. XXXIV.— 67 



is held, that the duty of the servant 
upon being discharged, is to seek other 
employment, and thereby decrease the 
damages. Brickeli., C. J. , says : 
"The only loss for which, in this action 
founded on the contract, compensation 
can be claimed, is the wages which 
would have been earned. But the next 
day, or at any other intermediate period, 
like employment, at the same, or greater 
wages, by a party as to whom there is 
no just exception is offered him ; or he 
can obtain it by the exertions made ordi- 
narily by men out of employment. What 
damages has he sustained, except the 
loss of wages when the act of the defend- 
ant left him necessarily unemployed ? 
He may not continue unemployed from 
choice, merely to recover from the de- 
fendant the wages he had contracted to 
pay. Neither good morals, nor the law, 
will countenance him in persisting vol- 
untarily in idleness, that the amount of 
his recovery may not be diminished." 
That was a case where the suit was 
brought for damages for the breach of the 
contract of hire. 

In Thompson v. Wood, and Hunting- 
ton v. Ogdensburgh, §-c. , Rd., also cited 
as favoring the rule of constructive ser- 
vice, it was in reality decided that the 
measure of damages was the wages con- 
tracted for, less what the plaintiff had 
earned or might have earned. In both 
of them, however, the actions were for 
wages due, but from the language of the 
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judges who delivered the opinions, it is 
evident they regarded the amounts re- 
covered more in the light of the dam- 
ages for the non-fulfilment of the contract 
rather than wages for constructive ser- 
vice. See, also, Moody v. Leverich, 4 
Daly 401, where the two latter cases are 
fully considered and explained. None 
of the three cases just cited can be said 
to hold to the rule of constructive ser- 
vice : that a wrongfully discharged ser- 
vant may by waiting and making no 
effort to secure work, recover his wages 
as though he had actually performed the 
service which would entitle him to them. 
Gandell v. Pontigny, cited supra, evi- 
dently does hold that way, but it was a 
nisi prius decision, besides being unsat- 
isfactorily reported. 

Other cases have been cited as sustain- 
ing the doctrine of constructive service, 
but in none of them, upon close inspec- 
tion, can it be ascertained that they do so 
hold: Armfieldv. Nash, 31 Miss. 361 ; 
Gordon v. Brewster, 7 Wis. 355 ; Booge 
v. Pacific Rd., 33 Mo. 212 ; Fowler v. 
Armour, 24 Ala. 194. 

A late text writer has said : " The 
damages recovered are not for construct- 
ive services ; but compensation for being 
prevented from earning the stipulated 
wages according to the contract of hir- 
ing:" Sutherland Dam., II. 475. 

The authorities generally concede that 
the wages for the balance of the contract 
term are prima facie the measure of dam- 
ages to be assessed ; but subject to be 
lessened by proof on the part of the de- 
fence that the plaintiff has earned wages, 
or by using reasonable effort might have 
done so. The reason for it being, that 
the plaintiff cannot, by inactivity on his 
part, increase the defendant's damages. 
It seems the wages agreed upon are an 
aid in determining the damages. 

That the discharged servant must use 
reasonable diligeace to find employment 
cannot be doubted ; and what is reason- 
able diligence depends upon all the cir- 
cumstances of the case : Howard v. Daly, 



61 N. Y. 362 ; Byrd v. Boyd, 4 McCord 
246 ; Meade v. Rutledge, 11 Tex. 44. 
He is not bound to seek employment 
other than that in the same line in which 
he has been employed : Strauss v, Meer- 
tief, supra; or at a distance and among 
strangers : Gillis v. Space, 63 Barb. 
177 : Hamilton v. McPherson, 28 N. Y. 
72. 

As to burden of proof in cases of this 
nature, the rule is that where the defend- 
ant alleges the ability of the plaintiff to 
get employment, or the fact that he did 
get it, in mitigation of damages, the 
burden of proof is upon him to show it : 
Costigan v. Mohawk, frc, Rd. ; Kirk v. 
Hartman; Cong. v. Peres, supra; King 
v. Steiren, 44 Penn. St. 99 ; Walworth 
v. Poole, 9 Ark. 394. But in some 
cases it has been held, the plaintiff must 
show his inablity to procure employment, 
in making out his case, and if he has 
secured it, what he has realized there- 
from : Hunt v. Crane, 33 Miss. 669 ; 
Hearne v. Garrett, 49 Tex. 619. In 
Hunt v. Crane, it was held, the plaintiff 
might show that he found work, or if he 
failed to do so, he could show his inability 
after due diligence. But Hearne v. Gar- 
rett went further, and declared the plain- 
tiff to be entitled to recover the full 
amount " on proof that he had not been 
able to get other remunerative employ- 
ment." This cannot be said to be the 
law, notwithstanding the rule seems to 
be the more reasonable of the two. The 
result of the efforts that have been made 
in that direction, lies within the knowl- 
edge of the plaintiff, and it could neither 
put him to extra expense or inconveni- 
ence to adopt such a rule. 

Mr. Benjamin, in his work on Sales, 
upon the subject of breaches, uses the 
following language : " A mere assertion 
that the party will be unable or will re- 
fuse to perform his contract is not suffi- 
cient ; it must be a distinct and unequivo- 
cal absolute refusal to perform the pro- 
mise, and must be treated and acted 
upon as such by the party to whom the 
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promise was made ; for, if he afterwards that " the words or conduct relied on as 

continue to urge or demand compliance a breach of the contract by anticipation 

with the contract, it is plain he does not must amount to a total refusal to per- 

consider it to be at an end ;" Benj. form it, and that does not, by itself, 

Sales, sect. 568, and cases ; Smoot v. amount to a breach of the contract, un- 

United States, 15 Wall. 36. And in a less so adopted and acted upon by the 

late case in the Supreme Court of the other party :" Dinghy v. Oler, 6 Sup. 

United States, it was held, following Ct. Rep. 850. 

Johnstone v. Milling, 16 Q. B. Div. 460, A. G. McKean. 



Supreme Court of Vermont. 

WEATHERHEAD x>. STODDARD. 

No estate will be held contingent unless very decided terms of contingency are 
used in the will, or it is necessary to hold the same contingent, in order to carry out 
the other provisions or implications of the will. 

A. devised real and personal property to trustees to hold in trust for P., with a 
direction to apply, from time to time, such portion, or if necessary the whole of the 
income to the support of P., and upon the latter's arrival at the age of eighteen, or 
in case of her marriage before that age, then to pay over to her the whole estate or 
such portion thereof as in their judgment should seem most for her benefit and ad- 
vantage, leaving this matter to the best judgment and discretion of the trustees. P. 
arrived at the age of eighteen, hut the trustees in the exercise of their discretion 
withheld the payment of the principal. Upon P.'s death, held, that P. took a 
vested estate which passed to her devisees. 

J. M. Tyler and Martin £ Eddy, for plaintiff. 
Hashing $ Stoddard, for defendant. 

The opinion of the court was delivered by 

Rowbll, J. — Alanson E. Weatherhead died testate in 1862, 
leaving only one child surviving him, Phoebe Mary Hope Weather- 
head, then about two years old. His will was duly probated, and 
the third clause of it reads as follows : 

" I give and bequeath all my estate, real and personal, to Galu- 
sha Weatherhead, Marcus Weatherhead, and Lysander W. Howe, 
to be held by them in trust for my daughter and only child, Phoebe 
Mary Hope Weatherhead ; and I hereby direct the trustees above 
mentioned to apply from time to time such portion, or if necessary 
the whole of the income from said trust estate towards the support, 
maintenance, and education of the said Phoebe Mary Hope Weather- 
head ; and when she shall arrive at the age of eighteen years, or 
in case she shall marry before arriving at the age aforesaid, then in 
either case the said trustees shall pay over to the said Phoebe Mary 



